
Why the Uniform Trust Code 
Failed in Various States 

 
 
 The Uniform Trust Code was almost unanimously passed by the Arizona 
legislature in Arizona in May of 2003.  It was unanimously repealed by both the House 
and Senate in May of 1994.  Other states apparently deciding not to follow the UTC at 
this point in time are as follows: 
 
Ø Colorado – the UTC was effectively defeated in the Senate. 
 
Ø Oklahoma – Support for the UTC was withdrawn in the Senate Committee 
 
Ø Texas – where over seven subcommittees could not get the UTC to work, and 

currently is drafting Anti-Third Restatement provisions.  Please note that many parts 
of the UTC are based on the Restatement (Third) of Trusts. 

 
Ø Minnesota – where the UTC on the whole was rejected, with minor provisions 

adopted. 
 
Ø Indiana – seems to be following the same approach as Minnesota. 
 
Ø Alaska, Delaware, and Nevada also appear that they will not adopt the UTC. 
 
 

The reasons given by various persons for not adopting the UTC are detailed in the 
following pages.  These reasons have nothing to do with self settled trusts or asset 
protection legislation. 
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Re: Why The UTC Failed In Colorado 
 
To whom it may concern: 
 
The reasons why so many estate planners opposed the UTC and many of the reasons why 
the UTC failed in the Colorado Senate were as follows: 
 
1. The UTC reverses over one hundred and twenty five years of the common law 

discretionary/support trust dichotomy, which many estate planners rely on for 
traditional asset protection purposes.  In other words, discretionary trusts would 
now rely solely on spendthrift protection, and the related exception creditors 
would be able to attach a beneficial interest in a discretionary trust.  This is a 
monumental change from common law.  Prior to the UTC’s newly invented law, 
attachment of a discretionary beneficial interest by a creditor was virtually 
unheard of. 

 
This would greatly affect the planning with third party special needs trusts and the 
wealth preservation (i.e., the mega trusts and beneficiary controlled trusts) which 
relies on the discretionary/support dichotomy.  Some estate planners have noted 
that the UTC is the “beginning of the end” for third party special needs trusts.  
This is because the UTC completes the first (and most important) of two steps for 
the government to recover against a discretionary trust – elimination of the 
difference between discretionary/support dichotomy.  Once the UTC completes 
step one, it is only a matter of time before either the federal and/or state 
governments pass a statute where the government would enable governmental 
agencies to reach the assets of a third party special needs trust. 

 
2. The UTC appears to be merely a skeleton statute.  There are over 100 specific 

references in the UTC comments to the Third Restatement.  There is also a 
general reference in the comment under Section 106 of the UTC, which implies 
that the Third Restatement will have priority in interpretation over common law.   

 
3. Both the UTC and Third Restatement allow for a judge to completely void a trust 

or rewrite it under a public policy exception.  The UTC merely mentions “public 
policy,” but the Third Restatement gives little guidance regarding the degree of 
latitude a judge has under this section.  Rather Section 29, Comment i, states . . . 
“simple and precise rules of validity and invalidity frequently cannot be stated.”  
Does this and other extremely lose language in the Third Restatement give a 
judge close to a “blank check” when making a public policy exception?  

 



4. Many have noted how the Third Restatement takes a “third world,” “socialistic,” 
or “parental view” of trust law.  In fact, the introduction to the Third Restatement 
says: 

 

The principles restated in these volumes have two main themes.  
One is to make it easier to accomplish the settlor’s intentions, so 
long as those intentions may be reliably established and do not 
offend public policy.  The second is to recognize appropriate 
authority, through doctrines that include cy pres, to enable the 
living [i.e., beneficiaries] – especially judges – to adapt the 
settlor’s express purposes to contemporary standards. 

 

 For over four hundred years, trust law has been based on the settlor’s being able 
to transfer his or her property subject to whatever restrictions he or she wished to 
impose.  While there were some exceptions to this rule (e.g., in areas of marriage 
and possibly career choices), the settlor’s intent was primary.  The Third 
Restatement of Trusts is the first time in trust history where the Restatement tends 
to focus on beneficiaries challenging trusts through litigation as well as the large 
expansion of the imposition of societal values from a judge’s view of 
contemporary standards. 

 
5. As noted above, “judges” will have greater in deciding issues revolving trusts.  

What must happen before a judge would be called on to make a decision - 
litigation?  In this respect, many estate planners are concerned about the expected 
great rise in litigation with trusts, an area that historically has had little litigation. 

 
6. Colorado has a notice statute and case law interpreting it.  There was some 

flexibility with working with this statute.  Many Colorado estate planners had 
strong disagreement with the mandatory notice and financial disclosure 
requirements, regardless of the settlor’s intent.  This appears to be a concern 
expressed by estate planners and clients on a national level, as well in a recent 
article published in Trusts & Estates, The Quiet Trust. 

 
7. The rights of charitable remainder beneficiaries to notice and more particularly 

the financial information has been a concern for both clients and charities.  Many 
clients are greatly offended if a charity asks for financial information long before 
the charity is to receive its respective share.  In this respect, some clients have 
looked at removing charitable remainder beneficiaries that make such a request.  
Also, many charities are concerned because they think they are obligated to 
request such information to properly report the charities’ financial information.   

 
8. How much the UTC expands trusts to litigation in divorce is also a hot topic.  In 

many, if not most states, most beneficial interests in a trust were not considered 
either marital property or a factor in equity to be used in dividing marital property.   
This is particularly true in the case of a discretionary trust.  Unfortunately, again 
the UTC to gives a judge a blank check in deciding whether a discretionary 



interest is a property interest and how it should be valued either as marital 
property or as a factor for the equitable division of the marital property. 

 
9. In response to these drastic changes to the common law, many estate planners 

would need to advise clients of their options in more favorable trust jurisdictions 
(i.e., any Non-UTC state).  It was anticipated that many high net worth trusts as 
well as the underlying liquid assets would simply move out of Colorado.  This 
would have an effect on Colorado state income tax revenue on these trusts, a loss 
of trust business to Colorado, as well as possibly an economic multiplier effect 
due to the lost investment capital. 

 
10. For some reason, the UTC supporters seemed to think that it was critical to 

quickly pass the UTC.  However, there was no perceived public problem that was 
being addressed by the UTC.  There was no public outcry for this legislation.  It 
was as if legislation was being proposed for a harm that did not exist.  Many 
estate planners wondered why legislation of the UTC could not be postponed until 
the estate planning community had time to discuss the issues. 

 
11. There are unresolved estate tax inclusion issues with the Uniform Trust Code.  

For example, under IRC §2036(a)(2) and IRC §2038, can a statute allow for an 
irrevocable trust in essence to be revocable?  In other words, under UTC §411 
may the settlor and all of the beneficiaries, without court approval, modify, amend, 
alter, or terminate an irrevocable trust?  From an estate planning perspective, I 
like the idea.  However, from a tax perspective, this may result in an estate tax 
inclusion issue.  This is particularly the case if the beneficiaries are minors and 
the Settlor may represent the minors under the virtual representation provisions of 
UTC §303(6).  This analysis was presented by Susan Smith and Les Raatz.  There 
is a reply by a Professor Dodge.  Unfortunately, Professor Dodge’s reply does not 
address the virtual representation issues, many disagree with his equating of IRC 
§2036 and §2038, the memo only discussed termination as addressed by the 
Hemholtz case (i.e., it omits “modifying, altering, or revoking” a trust).  Further, 
there appears to be such controversy over this estate tax inclusion issue that 
apparently Jonathan Blattmachr as well as the Estate and Gift Tax Committee of 
the American College of Trust and Estate Council are considering requesting a 
ruling from the Service.  It should be noted that this estate tax inclusion issue 
is completely independent of whether or not Strangi is reversed or affirmed 
on appeal.   

 
The upside if the UTC proponents are correct, we can all now begin to draft 
“revocable–irrevocable trusts.”  In other words, all a settlor/client need do to 
retrieve the gifted assets from an irrevocable trust is to get all the beneficiaries to 
agree to revoke it without a court order pursuant to UTC §411(a).  Since in most 
cases, family members would most likely work in harmony, the “revocable-
irrevocable trust” could become one of the most popular estate planning tools:  
heads the settlor/client wins because the property is out of the settlor’s estate or 
tails Internal Revenue Service loses because the settlor/client (assuming family 



harmony) can get the property back whenever her or she needs it.  The downside 
if the tax opponents of the UTC are correct is an estate inclusion issue for settlor’s 
who die in a state that have enacted the UTC.  Regardless, who is correct on this 
issue, there is no urgent reason to pass the UTC before the tax issues are settled. 

 
12. Some of the Colorado senators were wondering why the Uniform Trust Code was 

in the process of being completely repealed in Arizona – less than one year after it 
had been almost unanimously voted to be enacted. 

 
******* 

 
In summary, many of the estate planners who opposed the UTC, were hopeful that 
amendment of the UTC was possible.  Unfortunately, due to the UTC’s drastic changes to 
many areas of Colorado’s common law compounded by the incredible amount of 
referencing into the Third Restatement, it was highly questionable whether even 
wholesale amendments to the UTC could salvage it.  Eventually, similar to the majority 
of estate planning attorneys in Arizona, much of the Arizona public, and the almost 
unanimous vote of the Arizonal legislators, we came to the same conclusion:  even 
wholesale amendments most likely could not save the UTC.  For these reasons, the estate 
planning attorneys as well as the general public opposed the UTC and it was defeated in 
the Colorado senate. 
 
 
Respectfully, 
 
 
Mark Merric 
 
 
 
 
 


