Why the Uniform Trust Code
Failed in Various States

The Uniform Trust Code was amost unanimously passed by the Arizona

legidature in Arizonain May of 2003. It was unanimously repealed by both the House
and Senate in May of 1994. Other states apparently deciding not to follow the UTC at
this point in time are as follows:

a

a

Colorado —the UTC was effectively defeated in the Senate.

Oklahoma — Support for the UTC was withdrawn in the Senate Committee

Texas — where over seven subcommittees could not get the UTC to work, and
currently is drafting Anti-Third Restatement provisions. Please note that many parts

of the UTC are based on the Restatement (Third) of Trusts.

Minnesota — where the UTC on the whole was regjected, with minor provisions
adopted.

Indiana— seems to be following the same approach as Minnesota.
Alaska, Delaware, and Nevada also appear that they will not adopt the UTC.
The reasons given by various persons for not adopting the UTC are detailed in the

following pages. These reasons have nothing to do with self settled trusts or asset
protection legislation.
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Colleagues -

The Uniform Trust Code (“UTC™) has been defeated in Oklahoma. After a 98-1
vote to pass the UTC in the House, the UTC was defeated in the Senate
Judiciary Committee when the primary sponsor of the bill withdrew his
support. From what [ can tell, these are some of the major reasons for the
UTC defeat:

A, The UTC's elimination of the discretionarysupport difference for asset
protection purposes would drastically reduce the asset protection provided
by the following types of trusts:

|.  Third Party Special Needs Trusts Probably, the recognized expert in
Oklahoma on elder law, Lee Holmes, believed that the UTC was the first of
two steps necessary to allow governmental agencies to recover directly from
all trusts. The monumental step would be the elimination of the
discretionary trust difference, which the UTC does. The second, less
difficult baby slep is for a federal or state government to pass a law
indicating that they may recover as an exception creditor,

2. Advanced Estate Planning Trusts Any use of a discretionary trust in
Olklahoma under the UTC could be met with an unfortunate result. These
trusts would most likely flee Oklahoma in the event the UTC was passed. One
of the major trust companies that had previously indicated support for the
UTC naturally withdrew support for the UTC onee the validity of this issue
was brought to their attention,

B. Due to the notice requirements and the state attorney general being
designated as a qualified beneficiary, it appears some charities were
greally concerned regarding being eliminated as possible remainder
beneficiaries. A University's head person for charitable giving personally
expressed his concern to me regarding this issue,

C. Tt appeared the UTC could not be easily corrected by amendment. This is
because the comments to the UTC made references to the Restatement (Third)
of Trusts for interpretation. Many key parts of the Restatement (Third) of
Trusts do not reflect existing Oklahoma law. In fact, it appears that in
some areas the Restatement (Third) of Trusts was creating new trust law,



D, The UTC was to be applied to all trusts — both old and new. This would
require amendment of all of the old revocable trusts and possibly many
irevocable trusts. The head person for charitable giving previously
mentioned was also from one of the major churches. He felt that it was
morally wrong to pass a law that required the public to have to incur
attorney fees a second time for no apparent reason other than to generate
fees for attorneys.

E.  There are apparently unaddressed tax problems in the UTC. The most
simple to identify is whether a client may create an irrevocable trust, and
withoul a court order modify, revoke, or terminate the trust with the
consent of all of the beneficiaries? Whether this is an estate tax
inclusion issue does not depend on Strangi. Leaving Sitrangi out of the
equation, the analysis is dependent only on IRC 2036 and IRC 2038, Oklahoma
law currently requires a court order to modify a trust. Rather, than
receiving an analysis that addressed the IRC 2036 and 2038 issues, all 1
received was a Strangi analysis. As | indicated, it appears the possible
estate inclusion issues are present regardless of whether Strangi remains
law or is reversed.

F.  Inter Vivos powers of appointment were (o be treated as the equivalent
of ownership under the UTC. In other words, any creditor could attach an
inter vivos general power of appointment and reach the underlying trust
assets. To some estate planners this was a major problem, because they had
older marital trusts as well as some new ones that used a general power of
appointment marital trust. Other estate planners had non-exempt dynasty
trusts that naturally gave the beneficiary a general power of gppointment.

G.  Some estate planners also expressed concerns that Spendthrift protection
was being reduced. The concern seems to generate from the UTCs referencing
into the Restatement (Third) of Trusts and the discussion on spendthnft
protection. It is obvious the Restatement (Third) of Trusts view of
spendthrift protection is opposite that of most clients and estate planners.

H.  Ii appeared that the UTC would escalate claims against trusts in the
domestic relations context.

I.  Finally, the UTC seemed to give judges broad powers to rewrite trust
through encouraging public policy exceptions, One must realize that estate
planners represent the client/settlor. One of the last things any client
wanlts to hear is that a judge can rewrite his wishes based on whatever a
judge self proclaims is public policy.

Much thanks go to a cast of professionals working behind the scenes to
monitor and raise awareness of the UTC. Special recognition should be
extended to Jerry Balentine for his efforts.
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Guy
gwjacksoni@jacksonlaw.com

Guy W. Jackson, Esq.
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Re: Arzona's Uniterm Trusi Code

Dear Mark:

Il was a pleasure 10 apeak with vou regerding Arizona's major concer s with the
entie Unilerm Truat Code. Unfortunately, owr state bar did not disseminate the
Unifarm Trust Code to the estate planning community until after it had viruelly
Decarnes  mw,  Further, upon recemmendstion of the NabBonal  Uniform
Commissioners and the Ardzona Bar, lhe Arizena [Bpisiature almost unsnimously
adapied he Uniform Truest Goda without modification. Now it appears th e Anzona
UTC will be repealed in its antinaty.

Unforiunataly, the UTC coniradicts much of Anzona Tuet i@w. in this raspect, the
UTC s nol a rastelement of trust law at sl B 12 3 eompletely new and untested
approach to frust {aw. Currenity, 1 have been speaking with members of the
advisory commilless regarding this Act as well 85 counseling a few banks and
trust eampanles on the concems imvolved, Unfortunately, the estiate planning
sommunity’s corcerns with the UTC Is the substance of most of the stalute.
Due to time constrainis, | will address the overall mncem with tha antire UTC
slatulz in four major dessfcations:

A, Dlsclosure of Financial Informatian

The UTC imposes cerlain nofificstion and flinancia disciosure requirements by
trusteas o qualified beneficiaries. |{ eaven providas tal the Attomey General is &
qualified beneficiary and may maerely mquest e disciosure of this private
financial infarrnebicn, Thase notification and financle’ disclosure [BsUe s appear o
apply svan ta revocable Wusts, This was the first wave of the public responss to
the UTC

B. Wealth Preservation and the Discretionary Trust

Most acvanced estate plennars use the discretionary dynasty trust to pass wealth
ftaen generation to generation. The UTC effsctively eliminates mosl of the banelits

Lol using this type of an estate planning vehide. Unforunately, a5 we have

dizcussed in the past, these chents will mersly maove these fruata aul of Arffzona:
rmicst Bely o states like Alsska, Delaware, Nevada, Rhode Island, or Utah, Other
trusts, such a8 speclal nesds frusts, also rely on the discrelianary rusl distinobien
that was developed at corsnan law, Kany of thesa busts oy also Nee fram a
UTC stata.



c. Tax Problams

Apparenily, the UTC was not fully enalvzed regarding the possible estale tax inclusion issuas under IRC §2004
and §2047. These ari lax areps where, i§ihere Is 8n estate inclusion issue, the entire estele pian fals, These
posziale tax (ssres would apply o 2ny Anzend trust created both before and after the UTC wae adopted, Bath
trose for and against the UTC have presented strong argements for and against estale tax inciuslon. The
problem is that if leading professionals from both sides smongly disagree on the issue, lhere definiiely s a tax
Baue that needs to be resclved before adopiing the LTS, In this mspect, lurther guidance needs Lo be
ob@inad ram the Intarmal Revenues Services before a slate should even begin to adopt suth a canlroversial act

13 Flight of Arizona Trusts end Capital

As you know, in December of k2§t year, | had advised cients of the major changes with the Uniform Trust Code
ang same of my concems with the legislation. Almost all of my clients were concemed and suthorized me o
help them move their trusts out of Arzong. Forfunately, our legislators startst e question the leglaiation that
was suppesed o be enccted on January 1. 2004 and the Sovernor called &n emergency session to suspend
implernanietion of the UTC for two years, Therafore, | did not nesd to deal with adverse UTC legisaton and
ey trusd adminislration and aseets gut of the Siate of Arzona.

Ewan more atarming regarding the flight of Arizona tusts and capital was when | was asked by an attomey
for @ large multi-state bank If | would assist their clients in creating trusts outside of Arizona or
changing the zitus of the trusts from Arizona fo other states. This large multi-3tate benk hed concerns
dealing with trugt sminismation In Arzona and the mare onemus reguirements imposed an ruskees, They
knew that | hed sctive licensas ane offices in bath Arzana and |ilinos. Sinca the multi-sizte bank had offices in
[Hingis s well, they indicated that they prefemed 1o heve all imevocahble rusts wilh & adus in |lincis instead of in
Arzona, This shauld avold most, If nct ell, of the LITC concarns (hat we have discussed.

Crrigirally, it was thoughi that the UTC wes passitly salvageable by wholesole amendments fo the purs version
of the UTC. Far example, HB 2020 was introduced earller this year in January o bagin the amendment
process. |t s wenty-nine pages long. Unforunately, it did not even begin to deal with the financial discloaure
issuss 35 wall 35 the discretionary trust ssues. [f was ariginally thought that ong or aven bwo mors massve
amendments o the UTC would be nasded. Mozt likaly, this would ba another Tty pages of amendments 1 the
atuts.

Fortunately, after heardng frem guite a few lead estate planning professionals and concemed financial
inglitutions. tha Senate Finance Commites has reallzed thal making close 1o aighty pages of amendments 1o a
sbofute that |3 not even one hundred pages lang 15 not & parlculary wise mave Therelore, the Senate Financa
Commilies valad G to 0 b repeal the LITC in itg entiraty,

It iz wrue thal some sill belisve thet the UTC mey ba galveged through massive amandme nts. Howewer, it
appears that the vast mejosity of informed estaie planners have come to the canclusion that the UTG is auch »
fundamantal diffsrence from curment rust law, itis not salvageable.

| hemes o mnd e Slele ol Coloredo have better sense than they did in Arizona when the legisators bEndly
approvad 2 Uniform At

Bincerely,

Leww Officas of Robert O, Gillen, Lid,
i e e
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RE: Arizona’s Uniform Trus Code
Dear Mark:

Thank you for your inguiry regarding the problems thar we are experiencing with
the Arizona Uniformn Trust Code.  As you well know, the Arizona legistahure originally
adoptad the pure U'TC, almost without any modification. The result was an incredible
puablic out cry for complete repeal of the bill. As I understand i, Coloredo is about to
also adopt an almost pure version of the UTC,

I am on one of the attomeys advising Atizona legislators about the atatute.
Unfortunately, I as well 25 most estate planners had not read the UTC at the rime it was
passed to realize that It was dismetrically opposed to over five hundred years of trust law.
After the public outory as well as many estare plammers reading the UTC to see what it
renily said, a grass reots movemesnt has developed for compiete repeal of the bilk,

In fhis respect, it i true (het the Senare Finance Committee as voted 5-0 to repeal
the act i s entirety. The House has proposed a bill for amendment of the UTC which is
29 pages. The House's proposed amendments are alicost 143 of the oniginal pure UTC,
Unfortunately, oor ptesent view in advising the Senats committee iz that tha entire
strueture of the UTC is flawed. We do not think the 29 pages of smendments gven hegin
to address the mumerous flaws in the UTC,

Specifically, some of the major concerns are as follows;

E: The UTC eliminates the common law distinetion of a discretionary trust. This is
an mcreﬂib}e changs to hundreds of vears of tust law, 1t is not the quote
“modern” view a3 proposed by the UTC proponents.

Bany high end estate planners use these fypes of trusts for transforring wealth 1o
future generations. Most of these clients will most likely move their trusts and
asiéts out of Arhnu.-. 16 non-UTC states. These clients simply do not have o
put up with poor legisiation, and they can easily move their assets to statcs that
have adopted progressive trust statules such as Delawars, Alagka, Mevada,
Ehads Islend, or Ulah.



The UTC invedes the privacy of many clients with its notice and disclosure
roguircrnents. Nost clients simply wili not tolerate thiz, snd many of these trusis
will aleo consider moving their Tust aseets out of Arizona,

The UTC even affects charitable remainder Bepeficinrles. As noted shave,
mpst clients are oulmged regarditie the disclosure of trust asgets to charitable
remainder beocficiardes. In this respect. they are msking amomneoys to eliminate
charitable remainder bensfciariss fom their truste {or removing Arizona charities
fromm thoir tiusts and move the trust out of Arizona). Therefore, cherities in UTC
statas will al=o seffer greatly from the UTC.

Unfortunately, it appears the UTC has been drafted with the intent to greatdy
increaso litigation in an area of law where there has heen very littie Htigatio. In
this respect, sccicty is being asked to pay the cost of litigation for an area where
there is no identified prablam,

I wish T had more time to write you regarding all of the spocific areas of concern

with the UTC. However, let me say, the UTC flics so fundamentally in the face of
swrent irust faw of all states, 1 do not think 29 pages or even 50 to 100 pages of
amendments 10 the statue could save il. In this respect, at this point in time, I think the
maon likely result will be complete repeal of the UTC by the Arlzona legislature,

Very Tty Yours

o, o0

= A
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Colorado



Re:

Colorado

Why The UTC Failed In Colorado

To whom it may concern:

The reasons why so many estate planners opposed the UTC and many of the reasons why
the UTC failed in the Colorado Senate were as follows:

1.

The UTC reverses over one hundred and twenty five years of the common law
discretionary/support trust dichotomy, which many estate plannersrely on for
traditional asset protection purposes. In other words, discretionary trusts would
now rely solely on spendthrift protection, and the related exception creditors
would be able to attach a beneficial interest in adiscretionary trust. Thisisa
monumental change from common law. Prior to the UTC’ s newly invented law,
attachment of a discretionary beneficial interest by a creditor was virtually
unheard of .

Thiswould greatly affect the planning with third party special needs trusts and the
wealth preservation (i.e., the mega trusts and beneficiary controlled trusts) which
relies on the discretionary/support dichotomy. Some estate planners have noted
that the UTC isthe “beginning of the end” for third party special needstrusts.
Thisis because the UTC completes the first (and most important) of two steps for
the government to recover against a discretionary trust — elimination of the
difference between discretionary/support dichotomy. Once the UTC completes
step one, it is only amatter of time before either the federal and/or state
governments pass a statute where the government would enable governmental
agencies to reach the assets of athird party special needs trust.

The UTC appears to be merely a skeleton statute. There are over 100 specific
references in the UTC comments to the Third Restatement. Thereisalso a
general reference in the comment under Section 106 of the UTC, which implies
that the Third Restatement will have priority in interpretation over common law.

Both the UTC and Third Restatement allow for ajudge to completely void atrust
or rewrite it under a public policy exception. The UTC merely mentions “public
policy,” but the Third Restatement gives little guidance regarding the degree of
latitude a judge has under this section. Rather Section 29, Comment i, states.. . .
“simple and precise rules of validity and invalidity frequently cannot be stated.”
Does this and other extremely lose language in the Third Restatement give a
judge close to a*“blank check” when making a public policy exception?



Many have noted how the Third Restatement takes a“third world,” “socialistic,”
or “parental view” of trust law. In fact, the introduction to the Third Restatement

says.

The principles restated in these volumes have two main themes.
Oneisto makeit easier to accomplish the settlor’ sintentions, so
long as those intentions may be reliably established and do not
offend public policy. The second is to recognize appropriate
authority, through doctrines that include cy pres, to enable the
living [i.e., beneficiaries] — especially judges — to adapt the
settlor’ s express purposes to contempor ary standar ds.

For over four hundred years, trust law has been based on the settlor’ s being able
to transfer hisor her property subject to whatever restrictions he or she wished to
impose. While there were some exceptions to thisrule (e.g., in areas of marriage
and possibly career choices), the settlor’ sintent was primary. The Third
Restatement of Trustsisthefirst timein trust history where the Restatement tends
to focus on beneficiaries challenging trusts through litigation as well asthe large
expansion of the imposition of societal values from ajudge s view of
contemporary standards.

As noted above, “judges’ will have greater in deciding issues revolving trusts.
What must happen before ajudge would be called on to make a decision -
litigation? In this respect, many estate planners are concerned about the expected
great rise in litigation with trusts, an areathat historically has had little litigation.

Colorado has a notice statute and case law interpreting it. There was some
flexibility with working with this statute. Many Colorado estate planners had
strong disagreement with the mandatory notice and financial disclosure
requirements, regardless of the settlor’ sintent. This appearsto be a concern
expressed by estate planners and clientson anational level, aswell in arecent
article published in Trusts & Estates, The Quiet Trust.

The rights of charitable remainder beneficiaries to notice and more particularly
the financia information has been a concern for both clients and charities. Many
clients are greatly offended if a charity asks for financial information long before
the charity isto receive its respective share. In this respect, some clients have
looked at removing charitable remainder beneficiaries that make such arequest.
Also, many charities are concerned because they think they are obligated to
request such information to properly report the charities financial information.

How much the UTC expands trusts to litigation in divorce is also a hot topic. In
many, if not most states, most beneficial interests in atrust were not considered
either marital property or afactor in equity to be used in dividing marital property.
Thisis particularly true in the case of a discretionary trust. Unfortunately, again
the UTC to gives ajudge a blank check in deciding whether a discretionary



10.

11.

interest is a property interest and how it should be valued either as marital
property or as afactor for the equitable division of the marital property.

In response to these drastic changes to the common law, many estate planners
would need to advise clients of their options in more favorable trust jurisdictions
(i.e., any Non-UTC state). It was anticipated that many high net worth trusts as
well as the underlying liquid assets would simply move out of Colorado. This
would have an effect on Colorado state income tax revenue on these trusts, aloss
of trust business to Colorado, as well as possibly an economic multiplier effect
due to the lost investment capital.

For some reason, the UTC supporters seemed to think that it was critical to
quickly passthe UTC. However, there was no perceived public problem that was
being addressed by the UTC. There was no public outcry for thislegidation. It
was asif legislation was being proposed for a harm that did not exist. Many
estate planners wondered why legislation of the UTC could not be postponed until
the estate planning community had time to discuss the issues.

There are unresolved estate tax inclusion issues with the Uniform Trust Code.

For example, under IRC §2036(a)(2) and IRC §2038, can a statute allow for an
irrevocable trust in essence to be revocable? In other words, under UTC 8411
may the settlor and all of the beneficiaries, without court approval, modify, amend,
alter, or terminate an irrevocable trust? From an estate planning perspective, |
liketheidea. However, from atax perspective, this may result in an estate tax
inclusionissue. Thisis particularly the case if the beneficiaries are minors and
the Settlor may represent the minors under the virtual representation provisions of
UTC 8303(6). Thisanalysiswas presented by Susan Smith and Les Raatz. There
isareply by a Professor Dodge. Unfortunately, Professor Dodge s reply does not
address the virtual representation issues, many disagree with his equating of IRC
§2036 and 82038, the memo only discussed termination as addressed by the
Hemholtz case (i.e., it omits “modifying, altering, or revoking” atrust). Further,
there appears to be such controversy over this estate tax inclusion issue that
apparently Jonathan Blattmachr as well as the Estate and Gift Tax Committee of
the American College of Trust and Estate Council are considering requesting a
ruling from the Service. It should be noted that this estate tax inclusion issue
iscompletely independent of whether or not Strangi isreversed or affirmed
on appeal.

The upside if the UTC proponents are correct, we can all now begin to draft
“revocable-irrevocabletrusts.” In other words, al asettlor/client need do to
retrieve the gifted assets from an irrevocabl e trust is to get al the beneficiariesto
agree to revoke it without a court order pursuant to UTC 8411(a). Since in most
cases, family members would most likely work in harmony, the “ revocable-
irrevocabletrust” could become one of the most popular estate planning tools:
heads the settlor/client wins because the property is out of the settlor’ s estate or
tails Internal Revenue Service loses because the settlor/client (assuming family



harmony) can get the property back whenever her or she needsit. The downside
if the tax opponents of the UTC are correct is an estate inclusion issue for settlor's
who diein a state that have enacted the UTC. Regardless, who is correct on this
issue, there is no urgent reason to pass the UTC before the tax issues are settled.

12.  Some of the Colorado senators were wondering why the Uniform Trust Code was
in the process of being completely repealed in Arizona— less than one year after it
had been almost unanimously voted to be enacted.

kkkkkk%k

In summary, many of the estate planners who opposed the UTC, were hopeful that
amendment of the UTC was possible. Unfortunately, due to the UTC' s drastic changes to
many areas of Colorado’s common law compounded by the incredible amount of
referencing into the Third Restatement, it was highly questionable whether even
wholesale amendments to the UTC could salvage it. Eventually, similar to the majority
of estate planning attorneys in Arizona, much of the Arizona public, and the almost
unanimous vote of the Arizonal legislators, we came to the same conclusion: even
wholesale amendments most likely could not save the UTC. For these reasons, the estate
planning attorneys as well as the general public opposed the UTC and it was defeated in
the Colorado senate.

Respectfully,

Mark Merric



